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Let’s end charter school residency wars

By the New York Stale
Associution of School Attorneys

Fifteen yeary ago, in the middle of
the night, the New York State Legisluture
passed the Charter Schools Act. As tha
story goes, legislators got a salary in-
erease, and the people of New York got
charter schools. Flaws in
this hastily approved legis-
Intion have led to count-
less disputes between
charter schools snd local
school districts over stu-
dent residency, and such
disagresments cannot bs
resolved without interven-
tion by the State Edncation Department
{SED) und the state comptraller. Tha re-
sult is » situation that is expensive, time-
consuming and frustrating for all parties.
Siroply put, there has to be & hetier way,

To fund charter schoals, the Legisla-
ture decided that sate perpupil money
should follow the stedent. The mechs-
nism is found in Bduration Law Section
2836. Charter schools must provide SED
with a list of students and, for each, the
name of the school district in which the
student regides, By virtue of bis orhey

~residency in & given school district, the

charter school student is entitled to attend
the charter school of his/her choice at the
expensa of the district of rexidence.

But the law does not 1pecify suy
methnd that cherter schools should use to
verify each student’s district of residence,

ibeznt about charter schools, residency
had bees a common subject of disputs in
public education. Disputes arise often he-
tween parents and districts, or among dis-
tricts. A Jarge body of decisions of the
commissioner of sducation has estab.
tished what kinds of documents are con-
sidered sufficient to establish residency,

The financial implications go far be~
yond the allocation of state aid per stu-
dent. The current statutory construct has
resulted in some school districts paying
hundreds of thousands, Hf not mitlises, of
dollars to educate snd transpost stodents
who, they contend, do pot resids within
their districts. In some cases, the dintricts
have asserted that studants actually live
outside New York Stats,

In fuirness to ell concemed, it's often
hard to determing whero & given student
resides, particularly in small urban sreas
with an economically disadvantaged and
transicnt populstion. Meny charter
schools have located in exsctly such
commmmities. .

Whether or not & student resides in
given district is & fact-intensive question,
and eacht case toms oo the unique facts of
ths particular case. As currently written,
nedther the charter school law, nor other
provisions of Education Law, nor com-
missioner’s regulstions provide for an ef-
ficient, fair or cost-effective way of

sorting through residency issues when &
dispute arises involving a charter school
student,

Instesd, here i3 how it often workn,
A school district might receive & notifics-
tion that « certain student s envolled In &
chisrter school, and that the stndent is do-
seribed by the charter school as & resident
of tha district. In the interest of dus dilj.
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student’s proof of residency, The charter
school cites a two-year-old cable bill,

The district requests farther docu-
menistion. The charter schoot
might respound that it views the
eshie bill is suificient proof or
that the district has no right t re-
view the student’s residency, or
both. Eventuaily the district da-
cides ty withhold payment from
the charter school for that stu-
fiduciary responsibility to its tax-
payenm, and it would be a breach
of that duty to pay for the educa-
tion of & charter sclwol stodent
whom it belisves is a non-resl-
dent.

So tE charter school is de-
nied the shoney? No, becanss the
law gives charter schools secess
o & so-called “statn intercept”
process. 1t requires action by both
the Stats Education Department
and the Office of the State Comp-
troller.

SED's role is described in
Section 119.1(2) of commis-
sioner’s regulations, which atstes
that *,, .upon notification by the
charter school (of a non-payment), the

commissioner shall cexrtify the amounts *

of the unpaid obligations to the compiral-
ler tn be deducted from state sid due the
school district and paid to the applicuble
charter schoals,”

The process has becoms 10 com-
mouplacs that SED has created & “Char-
ter Schonl Request for State Aid
Intercept” form, found on its websits a2
www.plZaysed govipsc/form, The form
asks charter schools to provide the nams,
address, and telephone number of the
charter school, the nume of the school's
director/principal, the email address snd
the name and title of the person rubmit-
ting the intercept request, But SED does
ot require the charter school to subunit
proof of student residency or to attest that
the students for whom an intercept is ro-
quested actually reside within the distict
being charged. In fact, the “Dircctions”
pravided on the website accompunying

the form never even mention student resi-
dencel

Nor does SED require that the
school director or principal personally  t*
submit the request, nor does it require the'™
chief school officer’s certification sitest.
ing to the accurscy of the request or o
the cherter's entitlement to the state sid,
Any representutive of the charter school

granted, regardless of whether the sto-
dext is or is not & booa fide rexident of
the claimed school district.

The independent power of a chartar
schoo! to doem & student a resident of 3
given district could be described a8 not
ouly u threat to a district’s Gduciary duty
to taxpayers, but 8 mosal pedl for charter

district's evidence and agrees that it mads

& mistaks, SED past practice Is that it
will effirm prior interceptions of state 2id
regardlass of woy distries claims of errory
in residency,

» Oné district sttampted to use the
three-tiey “compleint process™ set forth in
Education Law Section 2855(4), which
provides that any individual or groop
may bring & complaint about 8 violation
of the charter school law to the tustees
of the charter school, and thep present
thes complaint to the chartering eatity, and
the finally to the Board of Regents. This
also has been muucosgsful,

* The Enlarged City School District of
Tray has held more than 100 besrings in
which it required perents of charter
school students to submit proof of reaf-
dency directly to the district. Although
charter school operators olject, the dis-
trict contends it is entifled & hold such
memﬂ.zmufh
commissioner’s
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Bt the fori sverfooln the issu of vesidency.

Hhe schenl district s “In aress® s ok achos! effielsls do mot be-

Beve the studant Is scinally o recident. Correatly thers ks no meeks-
mumumummmum

of charier schoal studeats.

prior o paying tuition und provid-
ing transportation. If the initial
documentstion seams insdequate,
pupil. Whils it should be assumed that the district could work with the pareata to
charter school officinls are scting in good reredy that, And when disputes arise,
faith, it could be argued that the tuition there cught to be & way to resolve them
fornule may winlly incontivize chartirs  in the snwug] intercspt process. At the
1o attribute students to the highest-paying very least, SED officials should change
neighboring districts, the intercept request process to require
Some school districts have sought a the chief school officers of charter
different outcome in at least tree ways: schools to personally submit proof of res-
* A number of districts have sought a idency and cetify the intercept request,
tole in en annusl “reconcilistion™ just a3 superintendents of schools have
process. Bach yoar before July 1, charter  been aaked mmitiple Simes to centify ad-
schools are required to submita final o~ berence to various state requirements.
poxt on thedr actual enroliment, incinding .
# detniled list of students, School dis- . Members of the New York State As-
tricts have sobmitted evidencs that cer- sociation of School Anorneys represent
tsin students were, in fact, noo-retidents,  school boards and sehool districts.

But SED officials sssert that they have no This articie was written
. suthority to consider such information In by Katky A. Ahearn of Guar-
uwm"mmuy clo & Guercio, LLP. Akearn
view as & two-way interaction between waz formerly counsel to the
charter schools and the state, Unlsss the New York Stare Educarion

charter school is open to considering the Department,
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